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(Amendment 1)
Recital 5a new

(@) The rules of the Convention on the
Grant of European Patents sgned in
Munich on 5 October 1973 and in
particular Article 52 thereof concerning
the limits to patentability, should be
confirmed and clarified.

Justification

Sf-explanaory

(Amendment 2)
Recital 6

The Community and its Member States are
bound by the Agreement on trade-related
aspeds of intellecdual property rights
(TRIPS), approved by Council Decision
94/800EC of 22 December 1994

The Community and its Member States are
bound by the Agreement on trade-related
aspeds of intellecdual property rights
(TRIPS), approved by Council Decision
94/800EC of 22 December 1994



concerning the onclusion on behalf of the
European Community, as regards matters
within its competence of the areements
readed in the Uruguay Round multilateral
negotiations (19861994). Article 27(1) of
TRIPS provides that patents <all be
available for any inventions, whether
products or processes, in all fields of
technology, provided that they are new,
involve an inventive step and are @apale
of industrial apgication. Moreover,
according to TRIPS, patent rights sould
be available and patent rights enjoyable
without discrimination as to the field of
technology. These principles sould
accordingly appy to computer-
implemented inventions.

concerning the onclusion on behalf of the
European Community, as regards matters
within its competence of the areements
readed in the Uruguay Round multilateral
negotiations (1986:1994).

Justification

Sef-explanaory

(Amendment 3)
Recital 8a new

8(a) The European Patent Convention
providesthat the European Patent Officeis
supervised by the Administrative Council
of the European Patent Organisation, and
that the President of the European Patent
Officeis responsible for its activities to the
Administrative Council . The
Administrative Council is composed of
representatives of the Contracting States of
the European Patent Convention, a clear
majority of which is formed by Member
States. These representatives dall exercise
such measures within their authority to
achieve ompliance by the European
Patent Officewith thisdiredive

Justification

This amendment reagnises that the Member States are also Contracting Sates of the
European Patent Convention andthat Member States have some influence the practice of



the European Patent Office spedfically with respect to maintaining high standads of
examining paent apgdications in particular with respect to inventive step and“ technical
contribution” as defined in thisdiredive

Furthermore, this amendment requires Member Sates (in Courcil) to report to the
European Parliament each year on what they have actually dore to influence the EPO in
this regard and onthe progressthat has been made towards the god of minimising the
grant of undeserving patents.

(Amendment 4)
Recital 9

(9) Patent protedion allows innovators to
benefit from their creativity. Patent rights
proted innovation in the interests of
society as a whole and should not be used

(9) Patents are temporary exclusion rights
granted by the state to inventors in order to
benefit from their creativity and to
stimulate tedhnical progress In order to

in a manner which is anti-competitive ensure that the patent rights proted
innovation in the interest of society as a
whole and the system works as intended,
the conditionsfor granting paents and the
moddities for enforcing them must be
carefully designed. In particular, inevtable
corollaries of the patent system such as
restriction of creative freedom, users'
rights or lega inseaurity and anti-
competitive dfeds must be kept within
reasonable limits.

Justification

It is important to speadfy the temporary nature of patents and the system needed for
enforcing themin a proper manrer.

(Amendment 5)
Recital 11

(11) In order for any invention to be (11) In order for any innovation to be

considered as patentable it should have a considered a patentable invention it should

tednicd charader, and thus belong to the have atednical charader, and thus belong

field of technology. to a field of tedinology. In order to be
patentable, inventions in general and
inventions which can be realized by a
computer program in particular must be
susceptible of industrial apgication, new
and involvean inventive step.



Justification

The references to industrial apdication ard inventiveness are necessary for the technical
asped to be sufficiently highlighted.

(Amendment 6)
Recital 13

(13) Acoordingly, although a computer- (13) Accordingly, an innovation that does
implemented invention belongsto afield of not make a tednical contribution to the
technology, where it does not make a date of the at is not an invention in the
tedhnicd contribution to the state of the at, sense of the patent law.”

as would be the ase, for example, where

its gedfic contribution lacks a technical

character, it will  ack an inventive step and

thuswill not be patentable.

Justification
Sef-explanaory

(Amendment 7)
Recital 16

(16) Furthermore, an algorithm is inherently (16) Furthermore, an algorithm is inherently
non-technical  and  therefore  cawot non-technical and  therefore  canot
constitute a tednica invention.  congtitute atednical invention.
Nonetheless a method involving the use of

an algorithm might be patentable provided

that the method is used to solve a technical

problem. Howeve, any patent granted for

such a method should not monopdise the

algorithm itself or its use in contexts not

foreseen in the patent.

Justification

The nature of the problem solved shoud beirrelevant o paentabhility. It'sthenature d the
solution that courts. Problems are nat invented, but solutions are, and it’s the invention
that must be technical (or havetedhnical character).

(Amendment 8)
Recital 17



(17) The scope of the eclusive rights
conferred by any patent is defined by the
claims, as interpreted with reference to the
description and any drawing. Computer-
implemented inventions sould be daimed
at least with reference to either a product
such as a programmed appaatus, or to a
process carried aut in such an appaatus.
Accordingly, where individual elements of
software are used in contexts which do not
involve the realisation of any \alidly
claimed product or process such sue will
not constitute patent infringement.

(17) The scope of the eclusive rights
conferred by any patent is defined by the
claims, as interpreted with reference to the
description and any drawing.

Justification

Sf-explanaory

(Amendment 9)
Recital 17a new

17(a) Member States dall ensure that the
description shall disclose the invention as
claimed in such terms that the technical
solution can be understood, and state any
advantageous effeds of the invention with
referenceto the background art.

Justification

This amendment further clarifies what has to be disclosed in a patent apgdication. In
particular, the patent apgication has to explain the technical problem that the inventionis
seeking to overcome, and its lution, in a way that can ke understood It also has to
describe any advantages, if there are any, that the invention brings over and abwe what

has been done lefore.

(Amendment 10)
Recital 17b rew

17(b) It would aid in the diffuson of
information and the establishment of a
comprehensive database of prior art, if
patent appgicants could, where feasible, but
independently of the neal for the purposes
of sufficiency of disclosure to do so, file
with each patent apgication relating to a



computer-implemented invention a well-
functioning and well documented
reference implementation of a program
suitable for use in implementing the
invention, which can be made available to
the public at the same time as the
publication of the description.

Justification
Transparent referenceimplementation, where feasible, helps the information diffusion.

(Amendment 11)
Recital 21

(21) This Diredive should be without
prejudice to the Application of Articles 81
and 82of the Treaty, in particular where a
dominant supplier refuses to alow the use
of a paented technique which is neealed
for the sole purpose of ensuring conversion
of the mnventions used in two dfferent
computer systems or networks  as to
allow communication and exchange of
data content between them

(21) The provisons of this Diredive are
without pregudice to the @gplicaion of
Articles81 and 82 of the Treay.

Justification

Sef-explanaory

(Amendment 12)
Recital 21a new

21(a) The dominant supplier shall not be
ableto refuse to all ow the use of a patented
technique which is nealed for the sole
purpaose of ensuring interoperability of two
different computer systems or networks ©
as to dlow communication and exchange
of data content between them.

Justification

Sf-explanaory



(Amendment 13)
Article 2(a)

2(a) “computer-implemented invention”
means any invention the performance of
which involves the use of a mputer,
computer network or other programmable

2(a) "computer-implemented invention”
means an invention within the meaning of
the European Patent Convention, the
performance of which involves the use of a

apparatus, the invention having one or computer, computer network or
more features which are realised wholly or  programmable apparatus.
partly by means of a computer program or
computer programs;
Justification

Referenceto the European Patent Convention definition is clearer.

(Amendment 14)
Article 2(b)

2(b) “technicd contribution” means a
contribution to the state of the at in a field
of tedhnology which is new and not
obvious to a person skilled in the art. The
tedhnicd contribution shall be assesed by
consideration of the diff erence between the
state of the art and the scope of the patent
claim considered as a whole, which must
comprise technical features, irrespedive of
whether or not these are accompanied by
non-technical features.

2(b) "technicd contribution”, also called
"invention", means a @ntribution to the
state of the at in a technical field. The
tedhnicd character of the contribution is
one of the four requirements for
patentability. Additionally, to deserve a
patent, the technical contribution hasto be
new, non-obvious, and susceptible of
industrial apgication. The use of natural
forces to control physical effeds beyond
the digital representation of information
belongs to a tednical field. The
processing, handling, and presentation of
information do not belong to a technical
field, even where tedinical devices are
employed for such purpcoses. The method
of data processng by using a computer,
network or other programmable appaatus
is not considered to belong to a field of
technology.

Justification

The definition of “technical contribution” has to be dear in order to determine what is
patentable andwhat is not. Referenceto “ technical features’ is too vagte.

(Amendment 15)
Article 2c new



2c “ fiedd of tedcnology’” means an
industrial apgication domain requiring the
use of controllable forces of nature to
achieve predictable results. “Tednical”
means “b elonging to a field of technology’

Justification
These definitions are es®ntial, espeaally to clarify theterm“ field of techndogy” .

(Amendment 16)
Article 2d new

2(d) The production and dstribution of
information goods is not an "industry" in
the sense of patent law.

Justification

Information goods can be reproduced on milli ons of computers within seands at near to
zero cost. More than material goods, information goo@ are suitable for production by
fredances. The eonamics differ, and the business models for information good tend to
be close to those of the service seaor thanof the dasdcal "industry” sedor.

This amendment clarifies, usng a regative definition, a central term of Art 27 TRIPs
which has been used in sewveral provisions and anendments within this diredive If the
term is to retain ary limiting meaning & all, production information good can nd fall
withinit.

(Amendment 17)
Article 2e new

2(e) “Interoperability” means the abhility of
a computer program to communicate and
exchange information with other computer
programs and mutually to use the
information which has been exchanged,
including the ability to use, convert, or
exchange file formats, protocols, schemas,
interfaceinformation or conventions, so as
to permit such a computer program to
work with other computer programs and
with usasin all the ways in which theyare
intended to function.



Justification
It is necessay to define the &rm* interoperability” in thearticles.

(Amendment 18)
Article3

(3) In order to be patentable, a wmputer-
implemented invention must be susceptible
of industrial application and new and must
make involve an inventive step. In order to
involve an inventive step, a computer-
implemented invention must meke a
tedhnicd contribution.

(3) In order to be patentable, a wmputer-
implemented invention must be susceptible
of industrial application and make a
technicd contribution. The tednical
contribution must be new and involve an
inventive step.

Justification
The inventive step shoud be in the tedhnical contribution for the computer-implemented

invention to be patentale.

(Amendment 19)
Article 3b new

3(b) The apgication for a paent must
disclose the invention in a manner
asufficiently dear and complete for it to be
carried out by apersonskilledin the art.

Justification

This amendment clarifies expresdy that a paent apdication has to disclose an invention
clearly and comprehensively, so that it can ke implemented by someone working in the
field. The expresson “a personskilled in theart” is a well-established term of patent law
which means someoneof ordinary skill i n the relevant edchnical field.

(Amendment 20)
Article4.1

4.1. A computer program as such cannot 4.1 Programs for computers are not
constitute a patentable invention. inventionsin the sense of patent law.



Justification

Art 52(2) EPC states that programs for computers are nat inventions in the sense of patent
law. It is a godl idea to transfer this provision into EU law. The addtiond provision of
Art 52(3) (exdusiononly pertainsto conmputer programs as sich) should be reflected in an
addtiond clause (amendment to Art 4.2), which also darifies the aboveprovision. The EU
law shoud be dearer, nat lessclear, than At 52 EPC

(Amendment 21)
Article4.1anew

4.1(a) A computer program is a solution of
a problem by calculation with the abstract
entities of a generic data processng
machine, such as input, output, processor,
memory, storage as well as interfaces for
information exchange with external
systems and human users. A computer
program may take various forms, eg. a
computing process an algorithm, or a text
recorded on a medium. If the contribution
to the known art resdes lely in a
computer program then the subjea matter
is not patentable in whateve manner it
may be presented in the claims.

Justification
Definition o the computer program s important for determining the patentahility.

(Amendment 22)
Article 4.2anew

4.2a Member States dall ensure that data
processing solutions are not considered to
be patentable inventions merely because
they improve dficiency in the use of
resources within data processng systems.

Justification
Sf explanaory



(Amendment 23)
Article 5.1

5.1. Member States <all ensure that a
computer-implemented invention may be
clamed as a product, that is as a
programmed computer, a programmed
computer network or other programmed
apparatus, or as a process caried out by
such a computer, computer network or
apparatus through the eeaution of
software.

5.1. Member States dall ensure that a
computer-implemented invention may be
clamed only as a product, that is as a
programmed (deleted) apparatus, or as a
process caried out by such an apparatus
(deleted).

Justification

Sdtware in combination with generic computing equipment is gill not more than software
(assuch). Suggstions that software can bepatentalde are outside the sope of this aticle

andshoud be awided.

(Amendment 24)
Article5.2

5.2 A claim to a computer program, either
on its own or on a carier, shall not be
allowed unlessthat program would, when
loaded and exeauted in a programmable
computer, programmable @mputer
network or other programmable appaatus,
put into forcea product or processclaimed
in the same patent apdication in
accordancewith paragraph 1.

5.2 A patent claim to a computer program,
either on its own or on a carier, shall not be
allowed.

Justification

Sf-explanaory

(Amendment 25)
Article 5anew

5(@) Member States dall ensure that the
distribution and publi cation of
information, in whateve form, can neve
constitute dired or indired infringement of
a patent.



Justification

Freedom of pubication, as gipulated in Art 10 ECHR, can ke limited by copyright but not
by patents. Patent rights are broad and usuited for information good. This amendment
does not make any patents invalid, rather it limits the ways in which a pdent owner can
enforce his patents. Swch a provision shoud be complemented by other provisions which
make sure that information patents ae notgranted in the first place

This amendment is a simplified and reduced version d article 7 paragraph 3in the
consolidated text of the EP’s first reading.

(Amendment 26)
Article 5b new

5(b) Limitation of the effeds of a patent

The rights confered by patents for
inventions within the scope of this
Dirediveshall not extend to:

a) acts done privately and for non-
commercial purposes,

b) acts done for experimental purposes
relating to the subjed-matter of the
patented invention, including non-
commercial academic and research use

Justification

Thisproposal establishesthat certain acts can be erried ou safely with the peacef mind
that they do ot constitute patent infringement. In particular this apgies to acts dore
privately or for experimental purposes, as long & they are not done comnercially.
Likewi se academic andresearch use is imnune if non-comnercial.

(Amendment 27)
Article 6anew

6(a) Member States <all ensure that
wherever the use of a patented techniqueis
nealed for the sole purpose of ensuring
interoperahbility of two dfferent computer
systems or networks © as to dlow
communication and exchange of data
content between them, such use is not
considered to be a paent infringement.



Member States must ensure that the murt
may require a patent owner to grant a
licence for such use having regard to the
public interest in permitting access to the
patented tedhnique, provided that a licence
is not otherwise available for such use on
reasonable and non-discriminatory terms
and conditions.

Justification
Interoperability must be ensured in articles and it shoud nd be wmnsidered as patent
infringement.
(Amendment 28)
Article 8b

8(b) whether the rules governing the term of
the patent and the determination of the
patentability requirements, and more
specificaly novelty, inventive step and the
proper scope of clams are alequate, and
whether it would be desirable and legally
possble having regard to the Community's
international  obligations to  make
modificationsto such rules,

8(b) whether the rules governing the term of
the patent and the determination of the
patentability requirements, and more
specificaly novelty, inventive step and the
proper scope of claims are adequate;

Justification
Last part of the Comnon position text isnot necessry.

(Amendment 29)
Article 8f
8(f) the aspeds in resped of which it may 8(f) deleed
be necessary to prepare for a dplomatic
conference to revise the European Patent
Convention;
Justification

Not necessary in thisarticle

(Amendment 30)

Article 8(g)anew



(@) whether the option outlined in the
Diredive oncerning the use of a patented
invention for the sole purpose of ensuring
interoperability between two systems is
adequate;
Justification
Sf explanaory

(Amendment 31)
Article 8h new

(hy  Whether difficulties have been
experienced aising from the grant of
patents for computer-implemented
inventions which do not comply with the
statutory requirements for patentahility
bath in terms of whether the invention

(1) involves an inventive step and
(2) makesatednical contribution

in accordancewith Article 4.1 above, and
as such should not have kegitimately been
granted.

Judtification

This amendment addresses the wncerns that have been expressed abou the grant of
trivial, or undeserving, patents. It provides a new initiative for the Comnisson to report
to the European Parliament and the Courcil on whether difficulties have been foundin
practice @used by patents that shoud na have legitimately been granted.  This will
encourage the European Patent Office and ndiond Patent Offices to maintain the highest
standads for examining paent apdications, thus minimising the risk of undeserving
patents being granted.

(Amendment 32)
Article 8anew

8a

1. Member States shall ensure that its
representativesin the Administrative
Council of the European Patent
Organisation take such measureswithin
their authority to ensure that the European
Patent Officeonly grants European
patents when the requirements of the
European Patent Convention have been
met, in particular with resped to inventive



step and technical contribution as defined
in Article 2(b).

2. The Council shall provideayearly
report to the European Parliament on the
activities of representatives of Member
Statesthat are Contracting Statesto the
European Patent Convention in the
Administrative Council of the European
Patent Organisation, and the progressthat
has been made to achievng the objedives
set out in Article 8A.1 above

Justification

This amendment reagnises that the Member States are also Contracting Sates of the
European Patent Convention andthat Member States have some influence the practice of
the European Patent Office spedfically with respect to maintaining high standads of
examining paent apgdications in particular with respect to inventive step and“ technical
contribution” as defined in thisdiredive

Furthermore, this amendment requires Member Sates (in Courcil) to report to the
European Parliament each year on what they have actually dore to influence the EPO in
this regard and onthe progressthat has been made towards the god of minimising the
grant of undeserving patents.



